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determining whether the cost of mak-
ing that path of travel accessible is dis-
proportionate. 

(ii) Only alterations undertaken after 
January 26, 1992, shall be considered in 
determining if the cost of providing an 
accessible path of travel is dispropor-
tionate to the overall cost of the alter-
ations. 

[Order No. 1513–91, 56 FR 35592, July 26, 1991, 
as amended by AG Order No. 3181–2010, 75 FR 
56256, Sept. 15, 2010] 

§ 36.404 Alterations: Elevator exemp-
tion. 

(a) This section does not require the 
installation of an elevator in an altered 
facility that is less than three stories 
or has less than 3,000 square feet per 
story, except with respect to any facil-
ity that houses a shopping center, a 
shopping mall, the professional office 
of a health care provider, a terminal, 
depot, or other station used for speci-
fied public transportation, or an air-
port passenger terminal. 

(1) For the purposes of this section, 
professional office of a health care pro-
vider means a location where a person 
or entity regulated by a State to pro-
vide professional services related to 
the physical or mental health of an in-
dividual makes such services available 
to the public. The facility that houses 
a professional office of a health care pro-
vider only includes floor levels housing 
by at least one health care provider, or 
any floor level designed or intended for 
use by at least one health care pro-
vider. 

(2) For the purposes of this section, 
shopping center or shopping mall 
means— 

(i) A building housing five or more 
sales or rental establishments; or 

(ii) A series of buildings on a common 
site, connected by a common pedes-
trian access route above or below the 
ground floor, that is either under com-
mon ownership or common control or 
developed either as one project or as a 
series of related projects, housing five 
or more sales or rental establishments. 
For purposes of this section, places of 
public accommodation of the types 
listed in paragraph (5) of the definition 
of place of public accommodation in 
§ 36.104 are considered sales or rental 
establishments. The facility housing a 

shopping center or shopping mall only in-
cludes floor levels housing at least one 
sales or rental establishment, or any 
floor level designed or intended for use 
by at least one sales or rental estab-
lishment. 

(b) The exemption provided in para-
graph (a) of this section does not obvi-
ate or limit in any way the obligation 
to comply with the other accessibility 
requirements established in this sub-
part. For example, alterations to floors 
above or below the accessible ground 
floor must be accessible regardless of 
whether the altered facility has an ele-
vator. 

§ 36.405 Alterations: Historic preserva-
tion. 

(a) Alterations to buildings or facili-
ties that are eligible for listing in the 
National Register of Historic Places 
under the National Historic Preserva-
tion Act, 16 U.S.C. 470 et seq., or are 
designated as historic under State or 
local law, shall comply to the max-
imum extent feasible with this part. 

(b) If it is determined that it is not 
feasible to provide physical access to 
an historic property that is a place of 
public accommodation in a manner 
that will not threaten or destroy the 
historic significance of the building or 
the facility, alternative methods of ac-
cess shall be provided pursuant to the 
requirements of subpart C of this part. 

[AG Order No. 3181–2010, 75 FR 56256, Sept. 15, 
2010] 

§ 36.406 Standards for new construc-
tion and alterations. 

(a) Accessibility standards and compli-
ance date. (1) New construction and al-
terations subject to §§ 36.401 or 36.402 
shall comply with the 1991 Standards if 
the date when the last application for a 
building permit or permit extension is 
certified to be complete by a State, 
county, or local government (or, in 
those jurisdictions where the govern-
ment does not certify completion of ap-
plications, if the date when the last ap-
plication for a building permit or per-
mit extension is received by the State, 
county, or local government) is before 
September 15, 2010, or if no permit is 
required, if the start of physical con-
struction or alterations occurs before 
September 15, 2010. 
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(2) New construction and alterations 
subject to §§ 36.401 or 36.402 shall com-
ply either with the 1991 Standards or 
with the 2010 Standards if the date 
when the last application for a building 
permit or permit extension is certified 
to be complete by a State, county, or 
local government (or, in those jurisdic-
tions where the government does not 
certify completion of applications, if 
the date when the last application for a 
building permit or permit extension is 
received by the State, county, or local 
government) is on or after September 
15, 2010 and before March 15, 2012, or if 
no permit is required, if the start of 
physical construction or alterations 
occurs on or after September 15, 2010 
and before March 15, 2012. 

(3) New construction and alterations 
subject to §§ 36.401 or 36.402 shall com-
ply with the 2010 Standards if the date 
when the last application for a building 
permit or permit extension is certified 
to be complete by a State, county, or 
local government (or, in those jurisdic-
tions where the government does not 
certify completion of applications, if 
the date when the last application for a 
building permit or permit extension is 
received by the State, county, or local 
government) is on or after March 15, 
2012, or if no permit is required, if the 
start of physical construction or alter-
ations occurs on or after March 15, 2012. 

(4) For the purposes of this section, 
‘‘start of physical construction or al-
terations’’ does not mean ceremonial 
groundbreaking or razing of structures 
prior to site preparation. 

(5) Noncomplying new construction and 
alterations. (i) Newly constructed or al-
tered facilities or elements covered by 
§§ 36.401 or 36.402 that were constructed 
or altered before March 15, 2012 and 
that do not comply with the 1991 
Standards shall, before March 15, 2012, 
be made accessible in accordance with 
either the 1991 Standards or the 2010 
Standards. 

(ii) Newly constructed or altered fa-
cilities or elements covered by §§ 36.401 
or 36.402 that were constructed or al-
tered before March 15, 2012 and that do 
not comply with the 1991 Standards 
shall, on or after March 15, 2012, be 
made accessible in accordance with the 
2010 Standards. 

APPENDIX TO § 36.406(a) 

Compliance dates for new construction 
and alterations 

Applicable stand-
ards 

On or after January 26, 1993 and be-
fore September 15, 2010.

1991 Standards. 

On or after September 15, 2010 and 
before March 15, 2012.

1991 Standards or 
2010 Standards. 

On or after March 15, 2012 ................... 2010 Standards. 

(b) Scope of coverage. The 1991 Stand-
ards and the 2010 Standards apply to 
fixed or built-in elements of buildings, 
structures, site improvements, and pe-
destrian routes or vehicular ways lo-
cated on a site. Unless specifically 
stated otherwise, the advisory notes, 
appendix notes, and figures contained 
in the 1991 Standards and 2010 Stand-
ards explain or illustrate the require-
ments of the rule; they do not establish 
enforceable requirements. 

(c) Places of lodging. Places of lodging 
subject to this part shall comply with 
the provisions of the 2010 Standards ap-
plicable to transient lodging, includ-
ing, but not limited to, the require-
ments for transient lodging guest 
rooms in sections 224 and 806 of the 2010 
Standards. 

(1) Guest rooms. Guest rooms with mo-
bility features in places of lodging sub-
ject to the transient lodging require-
ments of 2010 Standards shall be pro-
vided as follows— 

(i) Facilities that are subject to the 
same permit application on a common 
site that each have 50 or fewer guest 
rooms may be combined for the pur-
poses of determining the required num-
ber of accessible rooms and type of ac-
cessible bathing facility in accordance 
with table 224.2 to section 224.2 of the 
2010 Standards. 

(ii) Facilities with more than 50 
guest rooms shall be treated separately 
for the purposes of determining the re-
quired number of accessible rooms and 
type of accessible bathing facility in 
accordance with table 224.2 to section 
224.2 of the 2010 Standards. 

(2) Exception. Alterations to guest 
rooms in places of lodging where the 
guest rooms are not owned or substan-
tially controlled by the entity that 
owns, leases, or operates the overall fa-
cility and the physical features of the 
guest room interiors are controlled by 
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their individual owners are not re-
quired to comply with § 36.402 or the al-
terations requirements in section 
224.1.1 of the 2010 Standards. 

(3) Facilities with residential dwelling 
units and transient lodging units. Resi-
dential dwelling units that are de-
signed and constructed for residential 
use exclusively are not subject to the 
transient lodging standards. 

(d) Social service center establishments. 
Group homes, halfway houses, shelters, 
or similar social service center estab-
lishments that provide either tem-
porary sleeping accommodations or 
residential dwelling units that are sub-
ject to this part shall comply with the 
provisions of the 2010 Standards appli-
cable to residential facilities, includ-
ing, but not limited to, the provisions 
in sections 233 and 809. 

(1) In sleeping rooms with more than 
25 beds covered by this part, a min-
imum of 5% of the beds shall have clear 
floor space complying with section 
806.2.3 of the 2010 Standards. 

(2) Facilities with more than 50 beds 
covered by this part that provide com-
mon use bathing facilities shall provide 
at least one roll-in shower with a seat 
that complies with the relevant provi-
sions of section 608 of the 2010 Stand-
ards. Transfer-type showers are not 
permitted in lieu of a roll-in shower 
with a seat, and the exceptions in sec-
tions 608.3 and 608.4 for residential 
dwelling units are not permitted. When 
separate shower facilities are provided 
for men and for women, at least one 
roll-in shower shall be provided for 
each group. 

(e) Housing at a place of education. 
Housing at a place of education that is 
subject to this part shall comply with 
the provisions of the 2010 Standards ap-
plicable to transient lodging, includ-
ing, but not limited to, the require-
ments for transient lodging guest 
rooms in sections 224 and 806, subject 
to the following exceptions. For the 
purposes of the application of this sec-
tion, the term ‘‘sleeping room’’ is in-
tended to be used interchangeably with 
the term ‘‘guest room’’ as it is used in 
the transient lodging standards. 

(1) Kitchens within housing units 
containing accessible sleeping rooms 
with mobility features (including 
suites and clustered sleeping rooms) or 

on floors containing accessible sleeping 
rooms with mobility features shall pro-
vide turning spaces that comply with 
section 809.2.2 of the 2010 Standards and 
kitchen work surfaces that comply 
with section 804.3 of the 2010 Standards. 

(2) Multi-bedroom housing units con-
taining accessible sleeping rooms with 
mobility features shall have an acces-
sible route throughout the unit in ac-
cordance with section 809.2 of the 2010 
Standards. 

(3) Apartments or townhouse facili-
ties that are provided by or on behalf 
of a place of education, which are 
leased on a year-round basis exclu-
sively to graduate students or faculty 
and do not contain any public use or 
common use areas available for edu-
cational programming, are not subject 
to the transient lodging standards and 
shall comply with the requirements for 
residential facilities in sections 233 and 
809 of the 2010 Standards. 

(f) Assembly areas. Assembly areas 
that are subject to this part shall com-
ply with the provisions of the 2010 
Standards applicable to assembly 
areas, including, but not limited to, 
sections 221 and 802. In addition, assem-
bly areas shall ensure that— 

(1) In stadiums, arenas, and grand-
stands, wheelchair spaces and com-
panion seats are dispersed to all levels 
that include seating served by an ac-
cessible route; 

(2) In assembly areas that are re-
quired to horizontally disperse wheel-
chair spaces and companion seats by 
section 221.2.3.1 of the 2010 Standards 
and that have seating encircling, in 
whole or in part, a field of play or per-
formance, wheelchair spaces and com-
panion seats are dispersed around that 
field of play or performance area; 

(3) Wheelchair spaces and companion 
seats are not located on (or obstructed 
by) temporary platforms or other mov-
able structures, except that when an 
entire seating section is placed on tem-
porary platforms or other movable 
structures in an area where fixed seat-
ing is not provided, in order to increase 
seating for an event, wheelchair spaces 
and companion seats may be placed in 
that section. When wheelchair spaces 
and companion seats are not required 
to accommodate persons eligible for 
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those spaces and seats, individual, re-
movable seats may be placed in those 
spaces and seats; 

(4) In stadium-style movie theaters, 
wheelchair spaces and companion seats 
are located on a riser or cross-aisle in 
the stadium section that satisfies at 
least one of the following criteria— 

(i) It is located within the rear 60% of 
the seats provided in an auditorium; or 

(ii) It is located within the area of an 
auditorium in which the vertical view-
ing angles (as measured to the top of 
the screen) are from the 40th to the 
100th percentile of vertical viewing an-
gles for all seats as ranked from the 
seats in the first row (1st percentile) to 
seats in the back row (100th per-
centile). 

(g) Medical care facilities. Medical care 
facilities that are subject to this part 
shall comply with the provisions of the 
2010 Standards applicable to medical 
care facilities, including, but not lim-
ited to, sections 223 and 805. In addi-
tion, medical care facilities that do not 
specialize in the treatment of condi-
tions that affect mobility shall dis-
perse the accessible patient bedrooms 
required by section 223.2.1 of the 2010 
Standards in a manner that is propor-
tionate by type of medical specialty. 

[AG Order No. 3181–2010, 75 FR 56256, Sept. 15, 
2010] 

§§ 36.407–36.499 [Reserved] 

Subpart E—Enforcement 
§ 36.501 Private suits. 

(a) General. Any person who is being 
subjected to discrimination on the 
basis of disability in violation of the 
Act or this part or who has reasonable 
grounds for believing that such person 
is about to be subjected to discrimina-
tion in violation of section 303 of the 
Act or subpart D of this part may insti-
tute a civil action for preventive relief, 
including an application for a perma-
nent or temporary injunction, restrain-
ing order, or other order. Upon timely 
application, the court may, in its dis-
cretion, permit the Attorney General 
to intervene in the civil action if the 
Attorney General or his or her designee 
certifies that the case is of general 
public importance. Upon application by 
the complainant and in such cir-

cumstances as the court may deem 
just, the court may appoint an attor-
ney for such complainant and may au-
thorize the commencement of the civil 
action without the payment of fees, 
costs, or security. Nothing in this sec-
tion shall require a person with a dis-
ability to engage in a futile gesture if 
the person has actual notice that a per-
son or organization covered by title III 
of the Act or this part does not intend 
to comply with its provisions. 

(b) Injunctive relief. In the case of vio-
lations of § 36.304, §§ 36.308, 36.310(b), 
36.401, 36.402, 36.403, and 36.405 of this 
part, injunctive relief shall include an 
order to alter facilities to make such 
facilities readily accessible to and usa-
ble by individuals with disabilities to 
the extent required by the Act or this 
part. Where appropriate, injunctive re-
lief shall also include requiring the 
provision of an auxiliary aid or service, 
modification of a policy, or provision 
of alternative methods, to the extent 
required by the Act or this part. 

§ 36.502 Investigations and compliance 
reviews. 

(a) The Attorney General shall inves-
tigate alleged violations of the Act or 
this part. 

(b) Any individual who believes that 
he or she or a specific class of persons 
has been subjected to discrimination 
prohibited by the Act or this part may 
request the Department to institute an 
investigation. 

(c) Where the Attorney General has 
reason to believe that there may be a 
violation of this part, he or she may 
initiate a compliance review. 

§ 36.503 Suit by the Attorney General. 
Following a compliance review or in-

vestigation under § 36.502, or at any 
other time in his or her discretion, the 
Attorney General may commence a 
civil action in any appropriate United 
States district court if the Attorney 
General has reasonable cause to believe 
that— 

(a) Any person or group of persons is 
engaged in a pattern or practice of dis-
crimination in violation of the Act or 
this part; or 

(b) Any person or group of persons 
has been discriminated against in vio-
lation of the Act or this part and the 
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